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DECI SI ON ON APPEAL
This is a decision on an appeal fromthe exam ner’s
final rejection of clainms 1, 6-10, and 12-16. dainms 19-21,
the only other clains remaining in the application, stand
wi t hdrawn from further consideration under 37 CFR § 1.142(Db)
as not being readable on the el ected species of the invention.

Appel lant’ s invention pertains to a radi ator assenbly for
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a cooling systemof a heavy duty truck engine. |ndependent
claim1, a copy of which is found in an appendix to
appellant’s brief, is illustrative of the appeal ed subject
matt er.

The references of record relied upon by the exam ner as

evi dence of obvi ousness are:

Jackson 3,581, 814 Jun. 1,
1971
| vy 4,926, 934 May 22,
1990

Clainms 1, 6-10, and 12-16 stand rejected under 35 U S. C
8 103 as bei ng unpatentabl e over Jackson in view of |vy.

Wth reference to appellant’s Figures 1 and 2,
i ndependent claiml is directed to a radi ator assenbly 10
conprising a radiator core 12 having a unitary, flat header
fl ange
36 extendi ng about the perineter of one end of the core, a
tank 14 having a unitary, flat clanping flange 38 extending
about the perineter of the tank, and a gasket 42 di sposed
bet ween the clanping flange of the tank and the header fl ange.
A key feature of appellant’s invention is an inproved

fasteni ng nmechani smfor securing the tank to the core. This
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fasteni ng nmechani sm conprises a unitary, flat tank torque

pl ate 44 extendi ng about the perineter of the tank and

di sposed in mating relationship with the tank’s cl anpi ng
flange, a unitary, flat header torque plate 46 extendi ng about
the perineter of the radiator core and di sposed in mating
relationship with the header flange, and a plurality of
fasteners 50 extendi ng through aligned apertures in the torque
pl ates 44, 46, flanges 36, 38, and gasket 42 to secure the
above together in a | eakproof manner. | ndependent claim

16 contains simlar limtations.

Jackson, the examiner’s primary reference, pertains to a
radi ator assenbly conprising a core 16 having a horizontal ly
outwardly projecting flange 20, a tank 12 having a
hori zontally outwardly projecting flange 18, and a gasket 29
di sposed between the flanges of the tank and the core.
Jackson further includes a fastening nechani smfor securing
the tank to the core conprising a pair of conpression straps
28 disposed in mating relationship wwth the flange of the
radiator core, and a plurality of fasteners 26, 38 extending
through slots in the conpression straps and al i gned apertures
in the flanges and gasket for securing the above together.
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Jackson’ s conpression straps may take the formof a single
pi ece of material having a slot cut therein (colum 2, |ines
28- 30) .

Ivy is also directed to a radiator assenbly. 1lvy's
radi ator assenbly conprises a core 16 having a horizontally
outwardly projecting flange 20, a tank 12 having a
hori zontal ly outwardly projecting flange 32, and a gasket 24
di sposed between the flanges of the tank and the core. 1lvy's
fasteni ng nmechani smfor securing the tank to the core
conprises a series of four clanmping plates 34, 36, 38, and 40
whi ch collectively extend about and mate with the tank’s
clamping flange, and a plurality of fasteners 44, 46 extending
t hrough aligned apertures in the flanges 20, 32, the gasket
24, and the clamping plates 34, 36, 38, and 40.

In rejecting clains 1 and 16 as bei ng unpat entabl e over
Jackson in view of Ivy, the examner inplicitly finds that
Jackson lacks only a unitary, flat tank torque pl ate disposed
in mating relationship with the clanping flange 18 of the
tank. It is the exam ner’s position, however, that it would
have been obvious to nodify Jackson to include this fastening
el enment in view of lvy' s teaching at cl anping plates 34, 36,
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38, 40, and thereby arrive at the subject matter of clains 1
and 16.

Havi ng careful ly considered the exam ner’s position in
light of the appealed clains, the teachings of the applied
ref erences, and appellant’s argunents, we conclude that the
exam ner’s position is not sound and that, accordingly, the
standing rejection of the appeal ed clainms should not be
sust ai ned.

As a prelimnary matter, we nust first consider the
proper neaning to be given the term*®“unitary” used in
appellant’s clains to describe the construction of the header
fl ange 36 extendi ng about the perineter of the radiator core,
the tank flange 38 extendi ng about the perineter of the tank,
and the torque plates 44 and 46 disposed in mating
relationship with the tank fl ange and header fl ange,
respectively. In general, words in aclaimw |l be given
their ordinary and accustoned neaning, unless it appears that

the inventor used themdifferently, Envirotech Corp. v. A
Ceorge, Inc. 730 F.2d 753, 759, 221 USPQ 473, 477 (Fed. G r

1984), and a claimw || be given its broadest reasonable
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interpretation, consistent with the specification. 1Inre
Prater, 415 F.2d 1393, 1404, 162 USPQ 541, 550 (CCPA 1969).

The dictionary! contains several definitions of the word
“unitary” consistent with appellant’s specification, and as
normal ly applied in a structural sense, we consider that
“unitary” as applied in the present application connotes a
structure “having the character of a unit; not divided or
di scontinuous,” which is a dictionary definition of that term
Based on the above interpretation of the term*“unitary”
in appealed clains 1 and 16, it follows that we do not agree
with the exam ner’s view that clanping plates 34, 36, 38, and
40 of Ivy constitute a showing of a “unitary” torque plate.
Mor eover, we are aware of no teaching or inference in either
Jackson or |Ivy, and the exam ner has directed us to no such
teachi ng or disclosure supporting an inference, which would
have suggested to one of ordinary skill in the art that Ivy's
cl anpi ng plates 34, 36, 38, and 40 be so construct ed.
Furt her, Jackson provides no disclosure whatsoever concerning

the use of a torque plate in mating relationship with the

Webster's Third New International Dictionary (1971).
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clanping flange of the tank. In light of these deficiencies
In the exam ner’s evidence of obviousness, we nust concl ude
that there is no factual basis for the exam ner’s position
that it would have been obvious to provide a “unitary” fl at
torque tank plate in Jackson’s radiator assenbly, as called
for in the independent clains on appeal. This constitutes a
first reason necessitating reversal of the exam ner’s
rejection.

In addition, we do not consider that the conpression
strap arrangenent 28 of Jackson conprises “a unitary, flat
header torque plate extendi ng continuously about the entire
perinmeter of one end of said radiator . . . in mating
relationship with [the] header flange” as called for in each
of clains 1 and 16. Rather, we perceive Jackson as providing
a first conpression strap 28 positioned along the front face
of the radiator core and a second conpression strap 28
positioned along the rear face of the radiator core.

Li kewi se, we do not consider that the header flange 20 of
Jackson extends “continuously about the entire perineter of
one end of . . . [the] radiator core” as called for in the
i ndependent cl ai ns on appeal, but that instead, it nerely
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extends away fromthe front and rear faces of the radiator
core. Accordingly, even if we were to agree with the exam ner
t hat
it woul d have been obvious to provide the radiator assenbly of
Jackson with a unitary flat tank torque plate in view of |vy,
the subject matter of clains 1 and 16 would not result. This
constitutes a second reason necessitating reversal of the
exam ner’s rejection.

We al so do not find the deficiencies of Jackson and Ivy
di scussed above to be cured by reliance on case | aw such as

In re Larson, 340 F.2d 965, 144 USPQ 347 (CCPA 1965), and
Nerwin v. Erlichman, 168 USPQ 177 (Bd. Pat. Int. 1969) cited
by the exam ner on pages 4 and 5 of the answer. Cbvi ousness
under

8§ 103 is a |l egal conclusion based on factual evidence (In re
Fine, 837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. G r
1988), and the subjective opinion of the exam ner as to what
IS or is not obvious, wthout evidence in support thereof,
does not suffice. Since the exam ner has not provided a

sufficient
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factual basis which is supportive of his position (see In re
Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967),
cert. denied, 389 U S. 1057 (1968)), the standing rejection

of the appealed clains 1 and 16, as well as clainms 6-10 and

12-16 that depend therefrom cannot be sustai ned.
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The deci sion of the examner is reversed.

Rever sed

N

| RWN CHARLES CCHEN )
Adm ni strative Patent Judge
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Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES
MURRI EL E. CRAWFORD )

Adm ni strative Patent Judge

p—

LJS: hh

10



Appeal No. 1999-0074
Application No. 08/401, 347

Bliss MA@ ynn, P.C

2075 West Bi g Beaver Road
Sui te 600

Troy, M 48084

11



